Terms and Conditions of Sale and Delivery

1. Scope of Application, Scoring:

The following Terms and Conditions shall apply
to all offers, deliveries and performances under
purchase agreements, contracts for work or for
services including those resulting from future
business relations and long term agreements,
but only towards customers which are individu-
als, incorporated entities or partnerships having
legal capacity which act in pursuit of their com-
mercial or self-employed business, or legal enti-
ties of public law or special funds under public
law.

The general terms and conditions of our cus-
tomer shall not apply. This shall also be the case
if we, having knowledge of deviating, conflicting
or supplementary terms and conditions of the
customer, fulfil our contractual obligations with-
out express reservation.

For the purpose of deciding to enter into, to im-
plement or to terminate a contractual relationship
we reserve the right to obtain or have obtained
probability scores in the calculation of which also
address dates are used.

2. Offers, Confirmation of Orders:
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Where nothing to the contrary is explicitly agreed,
our offers are subject to confirmation. A customer
shall be bound to an order placed for four weeks.
An order shall not be deemed accepted until ac-
ceptance has been confirmed by us in writing or
until we have started delivering within this period
of time.

Technical specifications in our non-binding offers
are not binding, either. The scope of our contrac-
tual obligations shall not be fixed until explicitly
laid down in the confirmation of order.

We reserve the right to make changes to models,
constructions or fittings which are customary in
trade, unless the contractual object would be un-
reasonably changed for the customer; this ap-
plies in particular to

- changes in technical specifications re-
sulting from ongoing further develop-
ments;

- changes with respect to weight, quan-
tity, colour, form, design and dimen-
sions which are minor and not essential;

- changes to the extent customary in
trade resulting from the construction
parts and materials used as well as from
technical processing possibilities.

This reservation to make changes does not apply
to specifications which, in the individual case,
have been promised or have been made subject
to a warranty.
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Each contract is made subject to correct and
punctual deliveries of our own suppliers, pro-
vided we are not responsible for non-delivery and
we entered with the ordinary standard of care into
a congruent supply agreement with our supplier.
We expressly exclude to assume any procure-
ment risk.

2.3

We expressly reserve all proprietary rights and
copyrights to all documents relating to the offer
or the contract. Such documents shall not be
made available to third parties without our ex-
press consent and shall be kept secret. This shall
also apply to all business and technical infor-
mation which become known to the customer.

We reserve unrestricted proprietary rights and
copyrights in particular to the samples and mod-
els developed by us. Such samples and models

shall be used, copied, passed on, sold or pledged
only for the agreed purposes and shall not be
made accessible to third parties unless explicitly
approved by us.

By payment of the amounts invoiced for the afore
purposes the customer, by no way, acquires the
right to delivery and transfer of title regarding the
samples and models mentioned in this para-
graph 2.3.

If the customer wishes delivery of the tools pro-
duced for the execution of the contract with the in-
tention of using them for a different purpose, an
additional price shall be agreed therefore. Until fi-
nal payment is effected, tools delivered to the cus-
tomer shall remain our property.
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Should the order not be placed with us, all docu-
ments relating to the offer or the envisaged con-
tract, samples and models in the meaning of the
afore Sec. 2.3 shall be returned to us on request.
A right of retention with respect thereto is ex-
cluded.

25

In each case of culpable infringement of our pro-
prietary rights and copyrights as mentioned before
under Sec. 2.3, even if occurred after termination
of the contract, the customer shall pay to us a con-
tractual penalty in the amount of 3,000.00 €, unless
the customer renders proof for the fact that the
damage incurred is of a smaller amount. We ex-
plicitly reserve the right to enforce damages of
higher amounts.

2.6

We are entitled to make the customer’s documents
and data available to third parties, in particular to
our suppliers, even without the customer’s express
consent, if this is required for the provision of our
performance.

3. Prices:

3.1

The prices agreed at the conclusion of the contract
shall apply. We shall be bound by these prices for
a duration of four months. If delivery shall take
place later than four months after conclusion of the
contract, we shall be entitled to charge on the basis
of the list prices which are in effect at the time of
delivery. Only with respect to our services those
prices shall apply without changes which are
shown in our Service Conditions effective at the
time the contract is concluded.

3.2

The prices quoted in our offer are “ex works (EXW)
Wouppertal” according to the INCOTERMS as in
force at the time of the offer, excluding packaging,
freight, insurance, storage costs and other ancil-
lary costs.

Customers’ palettes and crates shall be delivered
to us timely and free of charges or shall be given
to us in exchange for our palettes and crates when
the goods are collected.

Palettes and crates let to the customers always re-
main our property and must be returned within four
weeks — counting from the date of delivery — and
free of charges.

The customer shall be liable for damages of all
kinds to the palettes or crates according to the le-
gal provisions.

In the event of loss € 12.00 will be charged per pal-
ette and € 120.00 will be charged per crate. A hire
charge of € 2.00 per palette and of € 20.00 per
crate will be charged per week, if the date for re-
turning them is exceeded.
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3.3

The agreed prices are quoted exclusive of statutory
value added tax which shall be payable in addition
at the rate effective at the time of performance.

4. Delivery:

4.1
Delivery dates shall only be binding if they have
been explicitly confirmed by us in writing as binding.

Our delivery periods, which do not show a particular
delivery date determined according to the calendar,
shall begin at the earliest on the day the confirmation
of order is sent off. The day the items to be delivered
leave our factory or the day on which the notification
of readiness is sent off shall be relevant for compli-
ance with the delivery date or the delivery period.

4.2

Compliance with our delivery and completion obliga-
tions requires the timely and proper compliance of
the customer with all of its cooperation obligations.
These include, inter alia, a timely provision of all
documents required to process the order, full clarifi-
cation of any open question, receipt of agreed down
payments, opening of letters of credit, and submis-
sion of required licenses or other official authoriza-
tions. The right to raise an objection for non-compli-
ance with contractual obligations is explicitly re-
served.

4.3

Each delivery or completion deadline shall no longer
be effective if the contract is subsequently changed
to a more than just minor extent. In such event, we
shall be entitled to determine a new reasonable de-
livery or completion date.
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In case we exceed a bindingly agreed upon delivery
date we shall be entitled to make available to the
customer free of charge replacement equipment
with comparable features on a preliminary basis.

If it would be unreasonable for the customer to wait
any longer, additional rights can be brought forward
provided, however, that we are in default, that we
have been reminded of this and that a reasonable
additional cure period of at least three weeks was
granted to us.
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In case of Force Majeure, e.g. military mobilization,
war, civil unrest, catastrophes etc. we shall be enti-
tled to postpone our performances for the duration
of the hindrance plus a subsequent reasonable start
up period or, if the performance is or becomes effec-
tively or commercially impossible, to withdraw from
the contract. This shall also apply if there is a delay
in the supply of supply materials or accessory parts,
also if occurring at our suppliers.

In all these cases the customer shall not be entitled
to withdraw from the contract if he is responsible for
the hindrances. We shall not be entitled to withdraw
from the contract if there is a hindrance for which we
are responsible.

4.6

Partial deliveries shall be allowed unless unreason-
able for the customer which shall be determined by
taking into account, inter alia, the type of the subject
matter of our performance and its typical use by the
customer.

4.7

If the customer is in default with the acceptance of
delivery we shall, after expiry of a reasonable addi-
tional time period to be determined by us, be entitled
to refuse fulfilment of the contract and to demand
damages. The damages shall at least be 20 % of the
agreed upon price provided, however, that the cus-
tomer shall have the right to prove that our actual
damage was lower. We reserve the right to demand
reimbursement of higher damages.
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4.8

In case we ship the subject matter of the contract
upon request of the customer this shall occur at
the customer’s risk. The risk of loss or deteriora-
tion shall in all cases pass to the customer when
handing on the goods to the freight forwarder, the
carrier or any other person appointed to execute
the shipment. In order to secure damage claims
in case of transportation by post, railway, lorry or
car any damages to the goods shall be certified
by the recipient on the shipping documents be-
fore accepting the delivery from the post, the rail-
way or the transportation companies.

If the customer is in default with acceptance of a
delivery at the place of performance or if the cus-
tomer does not as agreed upon demand delivery
or if the delivery is delayed for other reasons for
which the customer is responsible or if the cus-
tomer requests a later delivery, we shall be enti-
tled to demand reimbursement of damages in-
curred by us including additional costs.

Including without limitation we shall be entitled

- to demand immediate payment of the
price of the good concerned;

- to demand as indemnification a flat
amount of 1 % of the net contract value
of the delivery in question for each
month or part of a month reserving the
right to the customer to prove that our
damage was lower. We retain the right
to claim higher damages incurred by us.

- to store the goods in question at the ex-
pense and the risk of the customer with
the right to invoice for storage 1 % of the
net contract value of the delivery in
question for each month or part of a
month with reserving the right with the
customer to prove that our actual dam-
age was lower. We retain the right to
claim higher damages incurred by us.

5. Payments:

5.1

Payments may be made only to us or to persons
empowered by us in writing. Invoices shall be
payable according to the payment conditions in
the order confirmation and in the invoice.

Payments shall be deemed to be made at the
place where the amount becomes available to
us. Cheques and bills of exchange have to be ac-
cepted by us only in case of written agreement in
the individual case and only on account of perfor-
mance and shall be considered as payment only
upon being honoured. Discount charges and all
costs shall be borne by the customer. Payments
shall occur only in EURO.

5.2

Partial deliveries and additional equipment deliv-
ered later shall be invoiced separately unless un-
reasonable to the customer.

5.3

All our claims shall become due and payable im-
mediately if the customer does not observe the
terms of payment or if, after the contract was
made, circumstances become known to us which
objectively are capable to reduce the creditwor-
thiness of our customer provided, however, that
our claim for performance would be endangered
by a lack of creditworthiness of the customer.

We shall be entitled to refuse rendering our per-
formance until the customer has fulfilled all our
claims which are due or given to us a reasonable
security.

6. Retention of Title:

The following securities shall be granted to us until
all claims (including balance claims out of current
accounts), which we have for whatever legal rea-
son against the customer now or in the future, have
been fulfilled. We shall release upon request of the
customer securities, if the realizable value of the
securities exceeds the claims secured for more
than a short period of time by more than 10 %.
Which security shall be released shall be decided
by us at our discretion.

6.1

We retain title to all goods delivered until all pay-
ments out of the business relationships with the
customer have been received by us. In this con-
nection also contingent claims shall be considered
as open claims.

If the customer breaches the contract in a not only
minor way, for instance in case of payment default,
we shall be entitled to take back the subject matter
of the contract unless it was paid already by the
customer. If we take back or attach goods deliv-
ered under a reservation of property clause, this
shall be considered as withdrawal from the con-
tract.

After taking back goods we shall be entitled to sell
these goods in any other way. The proceeds of
such sale after deduction of reasonable sales
costs shall be credited against the customer’s lia-
bilities.

6.2

In case of attachments or other acts of third parties
the customer shall inform us without undue delay
in text format so that we can bring forward an ac-
tion according to Sec. 771 German Civil Procedure
Code. If the third party cannot reimburse to us
court or out-of-court costs of an action according
to Sec. 771 German Civil Procedure Code, the
customer shall be liable to us for these costs.

6.3
The customer shall be entitled to resell the goods
delivered in the ordinary course of business.

The customer hereby assigns to us all claims ac-
cruing to him out of the sale of the goods to his
customers or third parties, up to the amount of our
final invoice. This shall apply irrespective of the
fact whether the goods were sold without, prior to
or after processing them. Also after this assign-
ment the customer shall be entitled to collect the
claims.

Our right to collect ourselves the claims assigned
to us shall remain unaffected.

We shall, however, not collect the claims assigned
ourselves and shall not revoke our consent to the
sale of the goods delivered in the ordinary course
of business as long as the customer fulfils his pay-
ment obligations towards us by using the proceeds
received by him nor is in default with payment ob-
ligations provided, however, that there is no appli-
cation to open insolvency proceedings on the as-
sets of the customer and that the customer did not
stop payments. If any of the above is the case,
however, we can demand that the customer shall
make known to us the claims assigned and its
debtors, shall make available all information to col-
lect the claims together with the relevant documen-
tation and shall inform third parties about the as-
signment.

6.4

Processing or changes of the goods delivered if
done by the customer shall always occur on our
behalf. If the goods delivered are combined with
other goods not owned by us we shall become co-
owners of the new good according to the relation-
ship of the value of the goods delivered by us to
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the value of the other goods at the time of combining
them.

To goods coming into existing through processing in
addition the same provisions shall apply that apply
to goods delivered by us under reservation of prop-
erty.

6.5

The value of the goods under reservation of property
respectively of our share in the meaning of Art. 6.4
shall be the value according to our invoice unless
from the preceding provisions a higher value results.

6.6

The customer shall be obliged to enter into addi-
tional agreements with us concerning the reserva-
tion of property if and insofar as this is the only way
to secure our claims.

6.7

The goods delivered under reservation of property
and the claims out of resale of the goods delivered
by us shall not be pledged or given as security by
the customer without our prior express consent.

If the customer violates this provision, he shall reim-
burse to us the damage caused thereby.

6.8

Only the above provisions on reservation of property
and assignment shall apply irrespective of legal pro-
visions of other states and are explicitly accepted by
the customer.

As a precautionary measure such securities shall be
considered as being agreed upon which under the
foreign law, which geographically applies to our
goods delivered under reservation of property, are
the equivalent to the reservation of property and the
assignment. The customer shall undertake all nec-
essary steps required by him to establish and main-
tain such securities.

7. Default, Impossibility, Withdrawal:
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In case of non-delivery by our supplier both parties
shall have the right to withdraw from the contract.
The customer may withdraw only after having given
a reasonable cure period of at least three weeks to
us to render our performance with the notice that the
customer upon expiry of the cure period will refuse
acceptance of the delivery by us and will withdraw.

There shall be no requirement for granting a cure
period if the customer when signing the contract
agreed upon a binding delivery period with the no-
tice to reserve the right of withdrawal after expiry of
this delivery period.

7.2

In case of partial default with delivery or in case of
partial impossibility, for which we are responsible, to
render our performance the customer shall not be
entitled to demand damages for not fulfilling the con-
tract or to withdraw from the contract as a whole un-
less the customer can prove that there is no interest
in the partial performances already rendered.

7.3
We are entitled to withdraw from the contract for the
following reasons:

7.31

If it becomes apparent that different from the as-
sumption when signing the contract, the customer is
not creditworthy and if our contractual claims are en-
dangered by the lack of creditworthiness of the cus-
tomer. Creditworthiness and endangering of our
contractual claims can always be assumed without
further requirements if a cheque or bill of exchange
is not paid when due, if the customer stops making
payments or if enforcement procedures at the cus-
tomer are unsuccessful. It is not necessary that any
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of the above occurs in relationship between us
and our customer.

7.3.2

If it becomes apparent that the customer made
untrue statements as to his creditworthiness and
if these statements were of considerable im-
portance for the entering into the contract.

7.3.3.

If goods delivered by us under a reservation of
property clause are without justification sold in
another manner than within the ordinary course
of business of the customer, especially by grant-
ing as security or by pledging. The only exception
is that we gave our prior consent in writing.

7.3.4

If after entering into the contract important cir-
cumstances for the fulfilment of the contract have
without our possibility to intervene developed in
a way that the performance has become impos-
sible or unreasonably burdened for us (e.g. not
receiving deliveries from our supplier without our
fault or possibility to receive deliveries only under
substantially worsened conditions).

7.3.5

If the customer materially violates his contractual
duties, especially if he violates his duty of care as
to dealing with the goods supplied under a reser-
vation of property clause.

7.3.6

In addition, our right to withdraw and the right to
withdraw of the customer shall be governed by
the statutory provisions.

8. Liability for defects:

8.1
We shall be liable for defects as follows:

8.1.1

In case of newly produced goods and industrial
services a one year statute of limitation starting
with the transfer of the risk to the goods and ser-
vices shall apply to claims of the customer be-
cause of a defect, except for cases of services for
buildings in the sense of Sec. 438 (1) No. 2 Ger-
man Civil Code and of Sec. 634a (1) No. 2 Ger-
man Civil Code. The limitations of this para 8.1.1
(statutes of limitation) shall not apply to claims for
damages by the customer resulting from injury to
life, body or health or from intentional or grossly
negligent breach of duty by us, our legal repre-
sentatives or our vicarious agents or if we have
maliciously concealed a deficiency or have as-
sumed a guarantee for the quality of the goods
and for claims of the customer according to the
Product Liability Act.

We do not assume any liability for defects in case
of used goods unless we intentionally not dis-
close a defect, undertake a guaranty as to the
defective element or if the defect concerns es-
sential security requirements of the good.

8.1.2

The customer shall without undue delay upon de-
livery inspect the goods as to defects and shall
inform us without undue delay in text format
about defects which can be discovered; other-
wise, no claims can be brought forward. The
sending off in due time shall be sufficient to obey
the notice period.

The customer shall have the full burden of proof
for all requisites of his claim, especially as to the
defect itself, as to the point in time the defect be-
came known and that the defect was notified in
due time.

Defects not discoverable by inspection which be-
come apparent in the course of time shall be noti-
fied to us by the customer without undue delay af-
ter detection of such defect.

8.1.3

Notices of defects will be accepted by us only if in
writing. Notices towards sales representatives or
persons transporting the goods or other third par-
ties do not constitute a notice valid as to form and
notice period.

8.2

The existence of an ascertained defect which was
brought to our knowledge by proper notice of de-
fect creates the following rights of the customer:

If the good had a defect when handed over to the
customer, the customer may initially only demand
additional performance. The additional perfor-
mance shall in our discretion occur by curing the
defect or by delivery of a replacement good. If the
additional performance is not successful or does
not occur within a reasonable time period to be de-
termined by us, the customer may in its discretion
withdraw from the contract or reduce the price if
the good has a defect which is not only minor; if the
good has a minor defect, the customer is only en-
titled to demand reduction of the purchase price.
The rights to withdraw or to reduce the purchase
price are both available to the customer if we sin-
cerely and finally refuse additional performance or
if the additional performance is impossible or un-
reasonable to the customer. There shall be no
claim for damages instead of performance unless
we intentionally did not disclose a defect or under-
took a guaranty for the quality of the good or if we
intentionally or grossly negligently caused the
damage.

8.3

If we offer to the customer in case of additional per-
formance a replacement equipment which is free
of defect but used, the customer shall in its discre-
tion decide whether to require a new equipment
and to pay for the advantages of the use the cus-
tomer already had or to accept the used equip-
ment. In the latter case he shall not have to pay an
indemnification for the advantages of use.

8.4

The liability for defects shall not apply to changes
of the goods delivered which are due to normal
tear and wear. Further, it does not apply to dam-
ages which occur after passing of the risk due to
wrongful or negligent treatment, excessive use, in-
correct supplies or chemical, electrochemical,
electronic or atmospheric influences.

8.5

There shall be no liability for defects which are
caused by the fact that the customer used addi-
tional equipment which was not allowed by us or
that work was done by persons which have not
been authorized by us or the producer of the goods
or that the goods delivered have been changed or
enlarged by the customer unless the customer
proves that such changes and enlargements are
not the cause for the defect.

8.6

In case third parties bring forward against the cus-
tomer claims for violation of intellectual property
rights which are in force in Germany through goods
delivered or licensed under these Terms and Con-
ditions of Sale and Delivery, we shall reimburse to
the customer all finally adjudicated costs and dam-
age payments provided that we have been in-
formed without undue delay in writing about such
claims, received all necessary information from the
customer, the customer fulfilled his general duties
to cooperate, we could take the final decision
whether to fight off the claim or enter into a settle-
ment and we acted with fault as to the violation of
such intellectual property rights.
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If there is a final adjudication that a further use of the
goods delivered by the customer would violate intel-
lectual property rights of third parties which are in
force in Germany or if in our opinion the danger ex-
ists, that such court action could be brought, we can,
unless we are not liable anyway, at our own cost and
in our own discretion either obtain the right that the
customer may continue to use the contractual goods
or replace them or change them in a way that there
is no further violation of intellectual property rights or
repay to the customer against taking back of the
goods delivered the value of the good delivered after
deducting an indemnification for the use which the
customer had so far. The indemnification for use
shall be ascertained on the basis of a writing off pe-
riod of 3 years so that for each month of use one
1/36th of the price shall be paid.

We shall not be liable for the violation of intellectual
property rights of third parties which are in force only
outside of Germany.

8.7
Goods made available or requested by the cus-
tomer:

If the customer instructs us what goods of third par-
ties we shall use, we shall not be liable for defects
of these goods unless they are known to us or obvi-
ous. Our inspection upon receipt shall be restricted
to an optical inspection upon receipt; there shall be
no inspection of the proper functioning.

If the customer makes goods available to us, we
shall not be liable for defects of these goods unless
they are known to us or obvious. Also in this case
our duty to inspect shall be restricted to optically in-
spect upon receipt. There shall be no inspection of
the proper functioning.

9. Other Liability:

KARL DEUTSCH Prif- und Messgeratebau GmbH
+ Co. KG is liable if the damage is based on an in-
tentional or grossly negligent breach of duty by
KARL DEUTSCH Prif- und Messgeratebau GmbH
+ Co. KG, its legal representatives or its vicarious
agents or if there is a culpable injury to life, the body
or health.

Furthermore, KARL DEUTSCH Prif- und Messge-
ratebau GmbH + Co. KG is liable for damages
caused by slight negligence only in the case of a
breach of an essential contractual obligation, but
limited to the amount of damages foreseeable and
typical for the contract at the time of the conclusion
of the contract. Essential contractual obligations are
those whose fulfilment characterises the contract
and on which the customer may rely.

Limitations of liability do not apply if KARL
DEUTSCH Priif- und Messgeratebau GmbH + Co.
KG is liable on the basis of mandatory statutory pro-
visions, particularly the product liability act. The
same applies in the event of fraudulent intent.

10. Disposal by Customer:

The customer undertakes to dispose of the goods
himself and at own expenses according to the stat-
utory provisions; the customer shall hold us free
from the obligation according to Sec. 10 (2) sen-
tence 1 Law on Electronic Devices (duty of producer
to take back equipment) and the duties in connec-
tion therewith and from claims of third parties.

11. Subcontractors:

We are entitled to render the contractual perfor-
mances also through subcontractors. The liability for
defects shall remain with us.

12. Set-off/Retention:

As long as no defect removal costs are affected, the
customer shall only be entitled to declare a set-off
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with claims which are undisputed or finally adju-
dicated.

In case of a justified notice of defect the retention
right is given only if there is an adequate and rea-
sonable relation between the defect and the pur-
chase price. The customer may retain payments
only if the notice of defect has been accepted by
us or if the claim of the customer has been finally
adjudicated.

13. Non-assignability:

The claims of the customer from the business
transactions with us shall be assignable only with
our written consent.

14. General Provisions:

14.1

Contractual provisions diverting from the above
or agreements in addition to the above shall be
valid only if entered into in form of a written addi-
tional agreement to the contract between the par-
ties in which reference is made to the amended
provisions. Any amendment of this form require-
ment shall require written form as well.

14.2
Place of performance for all duties out of this con-
tract is Wuppertal.

14.3

The competent court for all disputes out of this
contract and its validity shall, if the customer is a
merchant, a legal entity of public law or a special
funds erected under public law or if the customer
has no general place of jurisdiction in Germany,
at our seat; we shall remain entitled, however, to
sue the customer at its own court.

14.4

The laws of the Federal Republic of Germany ap-
ply exclusively. The applicability of the United
Nations’ sales law for international sales of goods
is expressly excluded.

14.5

In case one or several of the afore provisions are
or become invalid or are incomplete, the validity
of the remaining provisions shall remain unaf-
fected. The parties shall in such case replace the
invalid provision by a valid provision which as
closely as possible reaches the economic aim of
the invalid provision. The same shall apply in
case of incompleteness.

14.6

This is a translation of the German version of the
Terms and Conditions of Sale and Delivery. In
case of any discrepancies between the two ver-
sions the German version shall prevail.
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